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Critique and Analysis of the Draft Guidelines on Gender Identity and Sexual 

Orientation in Public Schools of the Western Cape Education Department 

 

Family Policy Institute submission on the draft Guidelines sought to be implemented by the 

Western Cape Department of Education. Each individual critique is based on the direct quote 

above it and is numbered accordingly. Direct quotes from the Guideline are italicised.  

 

Submission prepared by: Errol Naidoo, Director - Family Policy Institute 

Assisted by Advocate Jared Naidoo - Legal advisor to Family Policy Institute 

 

1. Definitions 

“gender characteristics” mean the way in which a person expresses his or her social identity 

as a member of a particular sex by using style of dressing, the wearing of prostheses or other 

means 

Informally, the Merriam-Webster definition of ‘characteristics’ is “a distinguishing 

trait, quality, or property”. Characteristics tend to be objective markers, something 

immutable, not an expression of anything. 

 

“gender identity” means a person’s perception and internal sense of their gender, which 

may or may not correspond to the sex they were assigned at birth; 

 

This contention has no basis in science. Depending on the circumstances, it’s strictly 

diagnosed as gender dysphoria. 

 

According to the American Psychiatric Association, under ‘Gender Dysphoria: 

Treatment’, the following is stated:  
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“A child’s treatment typically involves a multi-disciplinary team of health care 

professionals, which may include a paediatrician, a psychiatrist, other mental health 

professionals, a paediatric endocrinologist (specialists in hormone conditions in 

children) and an advocate. 

Treatment may focus primarily on affirming psychological support, understanding 

feelings and coping with distress, and giving children a safe space to articulate their 

feelings. For many children the feelings do not continue into adolescence and 

adulthood.”1 [my emphasis] 

As well intentioned as these Guidelines might be, it is horrendously short of the quality 

and expertise required to deal with these psychological issues. A vast degree of experts 

in various fields collaborate to deal with a child contemplating their ‘gender identity.’ 

Thus, consigning this role to principals, governing bodies and unqualified social 

workers could do a lot more harm than good, and is bound to. It’s akin to allowing the 

school nurse to conduct a heart transplant for a learner. 

 

3.1 (a) create an educational environment that does not discriminate directly or indirectly 

against anyone on one or more grounds, including gender, sex, sexual orientation, 

conscience, belief, culture and birth, among others 
 

There’s likely to be an inherent contradiction here as the “conscience, belief and 

culture” of many will oppose this ‘educational environment’. Will the drafters of this 

guideline then discriminate those who dissent?  

 

It is particularly concerning that discrimination against a learners religious beliefs 

was omitted as a listed ground in the clause. It seems patently clear that religious 

beliefs were omitted as most major religions recognised in South Africa reject the 

concept of ‘gender identity’.  
 

 

 

                                                
1 https://www.psychiatry.org/patients-families/gender-dysphoria/what-is-gender-dysphoria.  
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3.1 (c) promote gender identity and gender expression. 

 

Non-discrimination isn’t necessarily the same thing as “promotion”. According to 

Merriam-Webster, the definition of ‘promotion’ is:  “the act of furthering the growth 

or development of something”. While discrimination or ill-treatment of others should 

be admonished across society, there is no reason to suggest that to not discriminate 

translates to championing that cause. There is a middle ground, a neutrality of sorts.   

 

Schools ought to be neutral. The Education Department is not the forum for furthering 

specific ideologies, but education based on facts and long held science. Once learners 

enter the realm of tertiary education, they are free to engage in whatever social, 

psychological or philosophical courses they wish. It remains to be seen why this task is 

being championed by the Education Department.  

 

4. Scope 

This guideline is applicable to all public schools. 

 

There’s nothing in this Guideline to suggest that any learner seeking to benefit from the 

protections and special privileges contained in the Guideline ought to provide any proof 

that they fall within this ‘special class’. There’s no proof requirement that the learner 

is undergoing hormone therapy, gender reassignment surgery or counselling. That 

means each learner can swap in and out of a desired gender on a daily basis and no-one 

can say otherwise. This leaves the entire Guideline open to abuse and defeats the 

purpose of what it is trying to achieve, however incoherent it may be.  

 

The thesis of this Guideline is that each learner must be treated according to his or her 

feelings of gender identity. Feelings, unlike immutable characteristics secured at birth, 

are subject to regular change. Therefore, a learner’s gender identity can rightly fluctuate 

depending on their mood, and they will be entitled to claim special privileges in 

accordance with these feelings. The school/s to which they belong will be required to 

accommodate them. While I understand the words “encouraged”, “should” and “may” 

are used throughout the text, it is undoubtedly due to change to “must” or “shall” should 

the goals of the Guidelines not be achieved. A further reason for this is that a policy 
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document that presents itself as a mere recommendation is bound to be ignored, unless 

the person reading it agrees with it. Given the content of this Guideline, it is again 

highly likely that this Guideline will face much criticism and opposition.  

 

5.1.1 It is encouraged that the learner be referred to a social worker, psychologist or any 

other organisation which deals with matters of this nature in order to facilitate counselling 

and assistance. 

 

5.1.2 The principal may manage and coordinate this process. 

   

These clauses seem to suggest that parents are in no way involved at the early stages of 

their child’s investigation on the topic of their sexuality. It suggests the parents should 

not be notified of their children’s questions about their sexuality at the earliest time.  

 

Ironically, these are the questions that ought only to be dealt with within the confines 

of the home of the child, specifically by their parents. While I understand the lack of 

parenting in many South African homes, and the unavailability of parents, the school’s 

first response ought to be to reach out to the parents to consult on this issue before any 

other person is called. Teachers and principals do not have the authority to engage 

external experts and counsellors for children who are not their own. This is a 

psychological issue and is usually a matter considered by varying experts. For a school 

to bypass parents while engaging experts to psychoanalyse a child is unconscionable.    

 

Once there is a bona fide effort to contact the parents, and they either are not interested 

in the matter, reasonably cannot be contacted after sufficient efforts, or give the school 

the authority to handle the matter, only then should the school take it upon themselves 

to deal with this issue. A public school is not responsible for the rearing of children.  

 

Counselling and assistance should never be done without the parents being present. 

Again, the first point of contact should always be the parents. A teacher or principal 

could be undercutting efforts made in the home by parents if they proceed on the basis 

that the learner has not spoken to their parents already about this issue. 
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The glaring question that remains, is how a principal is able to deal with issues usually 

dealt with by a collaborative team of psychological and medical experts… 

 

5.1.4 With the consent of the learner, the principal may convene a meeting with the learner 

and his or her parent(s) to— 

 

The word “may” implies a discretion. This is the first time parents are brought in to the 

discussion about their own child, however there is no mandate to do so. This Guideline 

naïvely relies on the personal ethic of the principal to conduct this matter in the 

appropriate fashion.  

 

The word “may” should be changed to “must”. Unless the learner is of a legal decision 

making age, or has been emancipated, their consent ought not be required to refer the 

matter to their parents.  

 

5.1.4 (c) clearly state that parents may request or can apply for an exception to the school’s 

code of conduct where reasonable or practicable 

 

Technically, by placing an “or” between “reasonable” and “practicable”, the inference 

to be drawn is that it can either be practical or reasonable, but not necessarily both.  

This means that practical, but unreasonable, would suffice. What this entails for the rest 

of the learners of the school does not seem to be considered at any length.  

 

6. Gender expression 

6.1 A LGBTQI+ learner has the right to choose the first name by which he or she wants to 

be known to educators, school staff and fellow learners, irrespective of his or her gender 

characteristics or assigned sex at birth. 

 

As it stands, there’s nothing to suggest anyone may be compelled to call the learner by 

that preferred name. It needs to be made clear what the consequences of not calling that 

learner by their preferred name would be, consequences that will invariably ensue.  

 

It ought to be made clear in the Guidelines that there cannot be any compulsion on other 

learners to refer to a specific learner by their preferred name. While most learners will 
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oblige, it cannot be compulsory under their freedoms of expression. The learner who 

calls another learner by the name stated on their birth certificate, has the right to do so. 

Equally, the learner who wishes to be called by a preferred name, has the right not to 

respond to said learner. Rights are a two-way street. 

 

8. Participation in sports 

8.1 Learners of all sexual orientations and gender identities may be encouraged to 

participate in school sports, free from bullying, harassment and discrimination. LGBTQI+ 

learners can participate in any sports code of their choice. It is recommended that schools 

inform LGBTQI+ learners that when they progress to obtaining national or provincial colours, 

they will have to adhere to the rules and regulations applicable to the national and provincial 

sporting federations. 

 

The protection from bullying, harassment and discrimination is fair, but it needs to be 

clear that sports teams reserved for certain genders will only take those biological 

genders. The primary reason being that biologically males tend to be bigger and 

physically stronger than females. As a result, a biological male who ventures into the 

female rugby team, as an example, is going to inflict serious damage on his fellow 

learners by virtue of the fact he will most likely be bigger, stronger and more aggressive. 

 

Due to biological immutable characteristics, males have a distinct advantage over 

females in physical sports. As a result, if biological males are allowed to compete 

against females in these sports, there will most likely be an unfair advantage to the 

biological males. With reference to national and provincial ‘colours’ being awarded for 

the most outstanding athlete in each group, where a biological male competes against a 

biological female, the male is genetically inclined to win, no matter what he perceives 

his gender identity to be.2 With the inevitable result that biological females are left 

destitute in female sports, biological females will invariably miss out on opportunities 

to travel the world, obtain scholarships or develop a career out of their chosen sport, as 

they will again invariably remain second best to the biological male athlete.  

 

                                                
2 https://www.theguardian.com/us-news/2020/feb/13/transgender-athletes-girls-sports-high-school.  
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A classic example of this that of Karsten Brassch of Germany, who played two games 

of tennis, back to back, against Venus and Serena Williams in 1998. The Williams 

sisters were up and comers in the world of tennis and were destroying everyone in their 

path. And so the infamous story is recorded:  

 

So they marched themselves into the men’s ATP office to announce rather 

confidently they were ready to beat any tour player ranked around the Top 200 

if someone wanted to take the challenge. 

 

It just so happened that Karsten Braasch of Germany, once a top-40 player, but 

at the time ranked 203rd, was in ear shot. He thought it would be fun so stepped 

up to say he’d be happy to take them on. 

 

The date was set and the day arrived. Braasch played a warmup round of golf 

in the morning, then came to Melbourne Park. The threesome went out to a back 

court where each sister would have a one-set shot at Braasch. Word had spread 

around the grounds that the event was taking place, which caused tournament 

officials to restrict admittance to the area to only those with badges. 

 

Braasch would smoke cigarettes and sip beer during the changeovers, and to 

be honest no longer looked the part of a fit professional athlete. It made no 

matter. Braasch led 5-0 over Serena before winning the set 6-1, and then posted 

a 6-2 set victory over Venus.3 

 

This story is included merely to give an understanding of the advantages biological 

males have over females in the area of physical sport. In breaking down just one metric 

of the above story, being the serving speed variance between men and women, it will 

assist in conceptualizing the result of the tennis match.  

 

The current fastest (tennis) serving speed in the men’s category is held by Sam Groth, 

with a serving speed of 263km/h. At 20th place in the men’s category is Nicolás 

                                                
3 https://www.usatoday.com/story/sports/tennis/aus/2017/01/21/serena-williams-nicole-gibbs-australian-
open/96876832/.  
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Almagro, with a serving speed of 230km/h. However, in the women’s category, the 

fastest serving speed recorded is held by Georgina Garcia Pérez, with a serving speed 

of 220km/h.  

 

Thus, the world’s fastest women’s serve ever recorded is 10km/h slower than the men’s 

20th fastest serve. This is largely because men biologically have more strength due to 

larger muscle mass. This fact is cited not to demean women, but rather to protect them, 

and must be taken into account especially when considering the career paths and 

opportunities for professional sports that often develops at an early school age.  

 

8.2 Ensure that all learners have the opportunity to be physically active and that they are 

able to express their sporting abilities and interests. 

 

This clause comes into conflict with the point being made above. It is unfair, 

unreasonable and irrational, and is bound to face legal scrutiny.  

 

9. Use of toilet and changing room facilities 

9.1 Having considered the safety measures and inherent risks, a school may allow a 

LGBTQI+ learner to use the toilets and changing room facilities which he or she feels most 

comfortable with, but it is recommended that the sensitivity of other learners also be taken into 

account. 

 

For the protection and dignity of other learners, this cannot be allowed. As the 

Guideline provides for a school by school basis decision-making mechanism, it would 

need to be a policy relayed to each parent and open for them to vote on.  

 

The needs of a few cannot outweigh the needs of many. Many females might also 

disengage in sporting activity if it means having to get changed in front of biological 

boys in the locker room. Once again this guideline elevates the feelings and needs of 

the special class over the rest of the learners.  
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The idea that one would give an hormonal teenage boy (specifically), the opportunity 

to profess that he feels like a girl, and then allow that boy to enter the changing room 

with girls who may be showering or disrobing is insanity. There is no data anywhere 

within the South African context to suggest that male or female youth will be able to 

effect the requisite self-control to avoid abusing the Guidelines to gain access to one 

another and proceed to shower or disrobe next to one another for sexual purposes with 

the consent of the school. To suggest otherwise is wishful thinking, unsubstantiated and 

pure idiocy. The data below concerning teen pregnancies, which constitute 110 783 

births in 2018, suggest otherwise:  

 

4 

 

 

 

 

 

                                                
4 http://www.statssa.gov.za/publications/P0305/P03052018.pdf. 
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10.2 It is recommended that sleeping arrangements be considered very carefully before the 

excursion takes place, and thorough risk assessments be carried out prior to the excursion so 

that reasonable adjustments can be made to allow the LGBTQI+ learner to participate. 

 

These risk assessments should also be made for the assessment of risk faced by, 

specifically, female students who might have a biological male sleeping in a hostel or 

room with them. Sexual assault among the youth is rife and the reality of it cannot be 

wished away or ignored. Any learner who wished to be in the same sleeping quarters 

of other learners of the opposite sex, for sexual attraction reasons, could easily claim to 

be of that gender, and in doing so would be given the opportunity to do just that, no 

matter how mischievous their intention.  

 

The degree to which the desires of an individual learner of this special class is taken 

into account, should be the degree to which the desires of each individual learners’ who 

are not. Preference should be made base on reason and practicality.  

 

10.3 Similarly, sleeping arrangements will have to be considered very carefully before placing 

a LGBTQI+ learner in a hostel, and while it may be best suited for the LGBTQI+ learner, it is 

recommended that the sensitivity of the other learners also be taken into account.    

 

The consideration requirements in the protection of learners is vastly different from 

those in the special class to those who are not. To protect the LGBTQI+ learner, a 

“thorough risk assessment must be carried out”. When considering other learners, a 

mere “sensitivity” should  “be taken into account”. These Guidelines are clearly in 

favour of succumbing to the requests of the LGBTQI+ learner, at the expense of others.  

 

When it comes to compliance in a court, the hurdle for the former is quite high, while 

the latter is relatively low. The “thorough risk assessment” thus ought to be carried out 

for all learners.  
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12.4 It is recommended that schools be fair and objective in this instance and not be swayed 

by the subjective wishes of a particular group. 

 

With respect to the drafters of the Guidelines, this must be the most tone-deaf clause of 

the entire document. This entire Guideline is clearly “swayed by the subjective wishes 

of a particular group”, which is why the Guideline was drafted in the first place. No 

Guidelines are required for biological males or females who rightfully take their place 

as those genders. 

 

Not a single clause discussed herein portrays any value of objectivity. The entire 

Guideline is focused, in its own wording, on the promotion of gender identity and 

gender expression. To promote an ideology that is, with respect, completely contrary 

to over a hundred years of science and biology, is not objective. Objectivity relates to 

facts, not feelings.  

 

The clause is further contradictory in that every person who provides his or her opinion 

on this Guideline will be classed into a particular group, be it those who support and 

those who object, or any other grouping system. As a result, what this Guideline really 

means to say, is that the provisions of the Guideline should be adopted, over the 

reservations of those who disagree with it. The Guideline is portrayed as an objective 

piece, while the opinions or parents and students are “subjective wishes”.    

 

12.5 Schools may engage in suitable education campaigns with the parents and learners of 

the school community to ensure that the decision of the school to include the admission 

of LGBTQI+ learners is understood by the parents and learners. 

 

This will undoubtedly be a campaign to further the “subjective wishes of a particular 

group”. This “education campaign” ought to be objective, relaying the reality of the 

policy and the inherent risks to all. An education campaign of this nature should reflect 

inter alia the suicide rates of members of the LGBTQI+ community, the percentage of 

minors who ultimately reverse their feelings of gender dysphoria they feel at an early 

stage of life, the percentage of people who regret gender reassignment surgery after 

effecting it, the biological principles taught by scientists over the past 100 years as it 

relates to gender etc.  
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An “education campaign” ought to foremost be based on research, evidence and facts, 

and not the unsubstantiated opinions of some. It is inconceivable at this point how an 

education campaign can be furthered on this topic without being inherently unscientific, 

and opposed to the biology syllabus being taught at the same time.  

 

13. Safe space 

13.1 It is recommended that schools strive to create an environment where LGBTQI+ 

learners get affirmation that, whatever their sexual orientation and gender identity are, they 

are respected, valued and deemed part of the normal spectrum of sexual orientations and 

gender identities. 

 

Scientifically, it’s not “normal”. Scientifically, gender does not exist on a spectrum. 

Arguing against that would violate a fundamental law of logic, the law of (non-) 

contradiction. Being a male is an absolute down to the chromosomal level, and mutually 

excludes being a female, and thus a male cannot be both a male and a female. Another 

fundamental law of logic being violated is the law of the excluded middle with the 

“spectrum” argument.5 You are either a male or a female, there is nothing between that. 

While some might be born with external defects, that does not change them at a 

chromosome level. Teaching learners otherwise is pseudoscience.  

 

 

 

 

 

 

 

 

                                                
5 Laws of thought, traditionally, the three fundamental laws of logic: (1) the law of contradiction, (2) the law of excluded 
middle (or third), and (3) the principle of identity. The three laws can be stated symbolically as follows. (1) For all 
propositions p, it is impossible for both p and not p to be true, or: ∼(p · ∼p), in which ∼ means “not” and · means “and.” (2) 
Either p or ∼p must be true, there being no third or middle true proposition between them, or: p ∨ ∼p, in which ∨ means 
“or.”  
https://www.britannica.com/topic/laws-of-thought.  
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13.2 We recommend that schools support and acknowledge the establishment of social 

diversity associations where the celebration of diversity is embraced. 

 

This is where the policy moves from acceptance to celebration. While the Constitution 

requires non-discrimination, it does not require celebration. A school cannot compel 

any learner to celebrate a lifestyle that has no basis in science or logic, especially where 

it violates their conscience or religious doctrines. The Department of Education has no 

place in advocating for lifestyle choices. The Department ought to be concerned with 

providing an education to learners to prepare them for the job market. Preparing 

children for the intricacies of life is the job of the parent, and not just a responsibility, 

but a privilege, that may not be usurped by the school system. 

 

14. Curriculum inclusiveness 

14.1 The school environment, curriculum and assemblies can all be used to explore issues of 

sex, gender, gender identity, homophobia and transphobia, and it is recommended that these 

topics be explored in subjects such as Life Orientation. 

  

Again, the school is taking on the role of a sexual lifestyle ideological institution. That, 

it is not. The school environment ought not be used to further the ideologies of 

pseudoscientific agendas. A school is an institution of learning, and learning of facts, 

with the goal of equipping learners with the skills needed to further their education and 

survive in the job market.  

 

Parents should have the right to opt out of this sort of curriculum. It’s the schools job 

to educate, not to parent. It’s also anti-science and would oppose long standing 

biological teaching. Biology classes would thus also have to change their syllabus to 

accommodate the pseudoscience.   

 

Any institution willing to teach this ought to be required to provide sufficient biological 

evidence to explain it. If not, it is philosophy. 
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14.2 It is recommended that gender inclusion be integrated in the curriculum, by— … 

 

The question becomes who gets to set the syllabus on this topic and who gets to critique 

it. As stated many times before, the concept of gender identity is foreign in the realm 

of fact. What ought to be maintained is teaching based on facts and evidence, not 

subjective emotions. That is philosophy, and is opted into by a learner at a tertiary 

education level.  

 

14.3 It is important to provide learners with the knowledge, skills, attitudes and values about 

sexual orientation and gender diversity, and help them to have a clear understanding that 

sexual orientation and gender diversity are two completely different things. The accompanying 

social responsibilities in especially the learning area such as Life Orientation, cannot be 

overemphasised. 

 

What “skills” would be involved under “sexual orientation”…? This clause is 

extremely vague and leaves it open to abuse. Parents need to be made aware of anything 

sought to be taught under this topic. 

 

It’s beyond the schools mandate to provide “values”. It remains to be seen how this 

affects a teacher who disagrees with these “values”. 

 

15. Training of schools by the Western Cape Education Department to raise awareness 

15.1 The Western Cape Education Department (WCED) will provide training to education 

districts, principals, governing bodies, educators and learners on creating awareness about 

gender diversity as a key focus area to promote positive attitudes to gender diversity and to 

include LGBTQI+ learners without discriminating against them. 

 

Using school children to advance this agenda is immoral. Learners should not be part 

of the government’s campaign. It is not the role of learners to be agents for the 

Department of Education in the furtherance of its ideological ends.  
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Mphela v Manamela and others (2016), case no 1/2016, Seshego Magistrates Court, 

(Equality Court) 

 

The Equality Court, sitting in the Magistrates Court, is not a precedent setting court. 

While other Equality Court’s may be bound by this decision, a superior court would 

not be bound by it as a lower court.  

 

This case involves someone who was physically assaulted and harassed. That is not the 

case that most of these recommendations seek to address. The question becomes, when 

someone is not harassed or physically assaulted, but merely offended by other free 

peoples’ unwillingness to accept their lifestyle, can they turn to the courts to compel 

them to oblige? If what is happening on the global stage is anything to go by, this 

Guideline will start at ‘acceptance’ and end in mandate.  

 

Concluding Remarks 

 

This Guideline is dangerous for many reasons. Foremost, it takes a serious and real issue of 

child psychology and vests the solution not in health experts, such as paediatricians, 

psychiatrists and paediatric endocrinologists, but rather school teachers, principals and 

governing bodies. The provision for referrals to psychologists made in the Guidelines is the 

exception and not the rule. The costs and availability of these professionals will be the reason 

for that. The Department of Education is playing a dangerous game interjecting themselves 

into an area that has nothing to do with them. 

 

The little reference to parents in the Guideline is quite alarming. For the most part, it seems as 

if parents are an afterthought once the school system has diagnosed and treated a child 

struggling with their sexual identity. Why is that? What is the fear? On what basis does a school 

decide to raise a child with its values? It’s not surprising that ‘religious beliefs’ were omitted 

from the Guidelines as something that ought to be taken into consideration. The Department 

has no place raising learners in its own set of values and ought to stay clear of that.  

 

The idea the gender exists on a spectrum is pseudoscience to say the least. The Department 

must be bold and declare what they actually intend teaching, and that is philosophy.  

 


